

YORK TOWNSHIP ZONING HEARING BOARD   

September 27, 2005     


Page 1 of 21

YORK TOWNSHIP

ZONING HEARING BOARD

September 27, 2005
The York Township Zoning Hearing Board held a regularly scheduled meeting on the above date at the Township offices located at 190 Oak Road, Dallastown, PA  17313.

MEMBERS IN

ATTENDANCE:
Kenneth M. Silberstein, Chairman




Louis H. Tateosian, Vice Chairman

Jerry A. Kotek, Secretary




John Wimbley
ABSENT:

Teri L. Holloway, Alternate
ALSO IN

ATTENDANCE:
William Anstine, Esquire



Elizabeth Heathcote, York Township Zoning Officer




Sherrie Wunsch, Recording Secretary

1. Call to Order:

Chairman Silberstein called the meeting to order at 6:10 p.m.  

Chairman Silberstein introduced the members of the Board that were present along with Atty. Anstine, Mrs. Heathcote and Ms. Wunsch, who was taking notes.  

Mr. Silberstein asked for a moment to mention the recent passing of Glen McGurk.  He stated that Mr. McGurk will be missed by he and other board members as well.  He then requested a moment of silence for Mr. McGurk.

2. Minutes:
Mr. Tateosian motioned to approve the minutes form the 8/23 meeting.  Mr. Kotek seconded the motion.  The motion to accept the minutes was passed 4-0.

3.  
Applications:

Application 2005-28 – Withdrawn

Application 2005-31 – Withdrawn

Application 2005-32 – Denied by the Zoning Officer

Application 2005-33.

Corstiaan Van Vugt requests a Special Exception to expand a nonconforming use with the addition to the used car lot office and to add living space and a Variance for the addition to exceed the 25% allowed by ordinance on property located at 2503 S. Queen St. in an RH-9 zone.
Mrs. Heathcote stated that the Planning Commission voted to approve both the Special Exception and the Variance unanimously.

Mr. Van Vugt was sworn in.  He stated his name as being Corstiaan Van Vugt and that he resides at 2764 S. Queen St., Dallastown.

Mr. Van Vugt stated that he wanted to extend the space and add an apartment on top for his living area.  

Mr. Silberstein asked Mr. Van Vugt to explain why he needed space in addition to the 25% allowed by the Variance.

Mr. Van Vugt stated that he is looking for living quarters; he currently lives in a trailer.  He has enough land in the back of the building to build.

Mr. Silberstein stated that he had a number of questions about this application.  He asked if any of the other board members had any questions.  
Mr. Tateosian asked Mr. Van Vugt about his intention of use for the two garage bays already there. 

Mr. Van Vugt stated that he will use them for storage, maybe keep an extra car or two in them.

Mr. Tateosian asked if there will be any repair work done on site.

Mr. Van Vugt stated there would not.

Mr. Tateosian asked where Mr. Van Vugt takes the cars for repair when needed.

Mr. Van Vugt stated that he subcontracts that out to various places.  He may do some brake work there.

Mr. Tateosian asked if Mr. Van Vugt has a lift.
Mr. Van Vugt stated that he has a small lift that enables him to view wheels and brakes.

Mr. Silberstein asked Mrs. Heathcote if this property was in an RH-9 zone.

Mrs. Heathcote stated that it is.

Mr. Silberstein asked Mrs. Heathcote if the current property had a Special Exception.

Mrs. Heathcote stated that yes, it did.  On 6/23/70 it has a Special Exception approved as Commercial Shopping.

Mr. Silberstein then asked if there was a Variance at that time to allow living on the property.

Mrs. Heathcote stated that she did not know.  She would need to pull the old ordinance.  It may have been OK in an earlier ordinance for a residence to be there and then later removed from the ordinance.

Mrs. Heathcote was then sworn in.  She proceeded to read a letter form Brad Hengst, the township sewer enforcement officer.  The township had no objection.  If he wanted a separate residence, that would be OK also.  It makes sense to live over top of the business.

Mr. Tateosian asked what the hardship is to allow a Variance.

Mr. Van Vugt stated that the ordinance allows 25% extension, but 25% is not large enough.

Mr. Silberstein stated that the zoning ordinance 265.167 stated general standards for a variance.  The following tests must be met in order to grant a variance:

A. Unnecessary hardship due to unique physical conditions of the property, shape, topography, etc.
Mr. Van Vugt stated that he did not understand the statement.

Atty. Anstine stated that this is a residential zone and the use is permitted.  The Variance is limited to 25%.  He asked about if the lot would be difficult to put a dwelling on.

Mr. Van Vugt commented about the shape of the lot.  He also stated that he had pictures of the lot, which he then shared with the Board.

Atty. Anstine stated that the lot is long, narrow and trapezoid in shape and that it would be difficult to put a dwelling someplace else on the lot.

Mr. Van Vugt stated that there is septic system in place that could be used.

Mr. Tateosian asked if there was a sewer line there.

Mr. Van Vugt stated that was not.

Mrs. Heathcote stated that the closest sewer line was on the Little property down the street. 

Atty. Anstine stated that due to the narrowness of the lot and how it tapers at the rear along with the location of the existing structure, that it would be difficult to build on another area of the lot.  He then referenced the Hershberger standards.

Mr. Tateosian asked if the shopping center on Farm Lane and Queen Street was on a septic system.

Mrs. Heathcote stated that it was not.  There was a Farm Lane connection to the sewer, but no sewer on Queen St. to serve Mr. Van Vugt.  The four properties there all have septic.

Mr. Tateosian asked if the property was 8D on the tax map.

Mrs. Heathcote stated that yes, it was 8D and had a leg in back of the property.

Mr. Silberstein asked how far to Farm Lane.

Mrs. Heathcote stated that it was the lot width to Tollgate Village.
Mr. Silberstein asked if the Board can require a land development plan.

Mrs. Heathcote stated if the Board so chooses.

Mr. Tateosian asked how wide the lot is.

Mr. Van Vugt stated that there was a map with the dimensions in the packet.  He showed his map to the Board.  

After reviewing the maps, it was determined that the rear of the lot was 81.79 feet wide with the lot being wider in front along Queen St. at 97.03 feet.

Mr. Silberstein then continued with the tests stated in the ordinance to determine hardship.

B. Due to the physical circumstances of the lot there is no possibility that it can be developed in strict conformance with the ordinance.  Nothing can be done to comply with the ordinance without the Variance.

Mr. Van Vugt stated that 25% is not enough.

C. The hardship has not been created by the applicant.  Mr. Silberstein stated that the increase by greater than 25% was not created by Mr. Van Vugt.

Mr. Van Vugt did not understand the statement.

D. That if the Variance is authorized it will not alter the characteristic of the neighborhood, affect the adjacent property characteristics or be detrimental to the public welfare.

Mr. Van Vugt stated that it would be good to live there for security purposes.

E. If the Variance is approved, the minimum variance would be carried out with the least modification possible.

Mr. Van Vugt stated yes.

Mr. Wimbley asked Mrs. Heathcote if the existing septic system has been tested and if it is functioning.

Mrs. Heathcote stated that a note on the 2002 plan states that the exact location of the septic is unknown.
Mr. Silberstein asked if there was an ordinance for regular inspection of the septic system.

Mrs. Heathcote stated that there is but she is not sure if it is being done.

Mr. Van Vugt stated that it is inspected every three years and was due this year.

Mr. Silberstein stated that if a commercial property is turned into a residential property the septic usage increases.

Mr. Wimbley stated that is correct, based on his ten years of experience working in environmental protection for wells and septic.

Mr. Silberstein stated that he had an e-mail from Brad Hengst, York Township Sewer Enforcement Officer that was entered as Exhibit 1 and then proceeded to read the e-mail which basically stated that due to the unknown size and condition of the septic system, excavation would need to be done to determine the capacity to serve the addition.  If it would be determined that the existing septic system was not suitable, soil test, etc. would need to be done.

Mr. Tateosian asked for clarification of what the existing structure is and what the addition is.

Mr. Van Vugt stated there is an existing two-story dwelling.

Mr. Tateosian stated two garages and one story.

Atty. Anstine stated that if the addition was not connected to the existing structure there would probably not be a question.  RL-9 permits residential use.  Mr. Van Vugt could apply for a variance as a second use on the property and build a separate structure.

Mr. Silberstein asked if there were a separate building on the lot, would it be 1000 feet to connect to the sewer.

Mrs. Heathcote stated there is a 50 foot separation of buildings.  There are three conditions that need to be met and need land development approval.

Mr. Silberstein stated that 265.61 states that the number of primary uses on a lot does not apply to the number of building on that lot.  The first use would be as an auto outlet, the second use as residential.  He then stated that the property use would need land development approval to apply the auto business.
Mrs. Heathcote stated land development approval is needed to construct a separate building.

Mr. Silberstein asked what happens with non-conforming use in the zone with the land development plan.

Mrs. Heathcote stated she did not know, but there would be concern as to the green space versus the impervious area.

Mr. Tateosian asked about the plot plan.  He stated it shows side setbacks but not how long the property is.

At this point, the Board examined the plans.  It was determined the length of the lot was 339.41 feet.

Mr. Silberstein asked if anyone in the audience had any questions.  There were none.  He then asked if there was anyone there who wanted to testify either for or against this application.  

Mr. William Gross of 2501 S. Queen St. came forward and was sworn in.

Mr. Gross pointed out the property on the map.  His concern was in regard to the septic system.  It was designed for use by a car lot and if a residence is added, the property could then be sold and converted to a rental property with two families using the same septic system.  He does not want the sewer.  The sewer was put in that area in the late 1960’s.  The Township put it in at the Township's cost.  The Little’s did not want the sewer in front of their house so that is whey there is no sewer in that area.

Mr. Silberstein stated that if the Board requires sewer for approval of this Variance that Mr. Van Vugt would need to connect to the sewer.

Mrs. Heathcote stated that the township would require it.

Mr. Silberstein stated that the sewer issue should be left to the Commissioners.  Section 265.61B states the applicant is required to file a land development plan.
Mr. Silberstein asked if there was anyone else in the audience who wanted to testify.

Mr. _________ Reheard, 2477 S. Queen St.  Mr. Reheard stated that he started the car lot himself and had a Variance to do so.  Since Mr. Van Vugt wants to put a residence on the property, he should have a driveway to the residence.  There should be no working on cars, no junk vehicles, etc.  There should be a traffic count due to the school and businesses at the intersection.

Mr. Silberstein stated that would be in the land development plan, not the Zoning Board.

Mr. Van Vugt stated that he does business there.  He would not have junk there if he was living there.

Mr. Wimbley stated that with the information the Board had available to them without the size of the addition on the plot plan and without any setbacks marked, the Board could use the old subdivision plan as a base.  The square footage of the existing structure or the proposed structure is not known.

Mr. Tateosian stated it is a proposed 70% expansion.

Mr. Wimbley stated that the Board has sent others back to show their figures and amend their site plans.

Mr. Tateosian stated that the existing structure is 2100 square feet with 1450 square feet being added to the first and second to equal 2900 square feet – 70%.

Mr. Van Vugt stated that he was not sure how to measure for the application.

Mr. Tateosian stated that there are two floors with livable space and a good size garage.

Mr. Silberstein stated that the expansion of the business and livable space are both in excess of 25%.

Mr. Tateosian referred to a portion of the original drawing, dated 8/30/05.  This was entered as Exhibit 2.  How was Mr. Van Vugt going to expand the business?

Mr. Van Vugt showed Mr. Tateosian on the picture.

Mr. Tateosian stated that the lower floor was part of the business and the upper floor for living.  He then stated if the calculation of the expansion was correct.

Mr. Silberstein stated that it was 70% for residential and 70% for commercial expansion.

Mrs. Heathcote read a section of the ordinance.  She stated that the lot space, parking space, etc. on the property could all count toward the calculation.  This would give a larger base number to begin with and Mr. Van Vugt probably would not need a Variance.

Mr. Silberstein asked if there were any other questions from the Board.  There were none.  Testimony was closed.

Mr. Van Vugt signed the waiver.

The Board began to deliberate.

Mr. Silberstein stated that he has a lot of problems with this.

1. The application was not accurate.  

Mr. Wimbley agreed with this.

Atty. Anstine suggested that more dimensions be brought in.

Mr. Tateosian and Mr. Kotek stated that the Board cannot deal with the way the application was presented.

Mr. Silberstein stated that the tests for granting a Variance were not met, but he is not sure Mr. Van Vugt requires a Variance.  A Special Exception would be required however.  Any action by the Zoning Hearing Board would require a land development plan.  There are a lot of issues with this application that are not issues of the Zoning Hearing Board such as the sewer, driveway, etc.  This application should go back to the Commissioners.  Mr. Silberstein asked Mr. Van Vugt if he would like to ask for a continuance.
Mr. Van Vugt requested a continuance on Application 2005-33 until the October meeting when he will present additional information as requested.

Mr. Tateosian suggested that Mr. Van Vugt touch base with Mrs. Heathcote on the technicalities.

Application 2005-34.

Lawrence Webster requests a Variance to construct a garage that will encroach in the rear setback on property located at 888 Nightlight Drive in an RM-5 zone.

Lawrence C. Webster, 888 Nightlight Drive, York.  Mr. Webster was sworn in.

Mrs. Heathcote stated that the Planning Commission voted 4-1 to approve the application.

Mr. Webster stated that he wants to add a three-car garage to his residence.  He has had a survey done to insure that the measurements are correct.  He is requesting a Variance due to the shape of the lot, the setbacks and the severe angle of his building envelope.  There will be a 3 foot overage on the left-hand corner of the setback.  He presented the Board with pictures of the property.  Two houses on Nightlight Drive already have the third garage constructed.

Mr. Wimbley asked Mr. Webster since he already has two garages what the third one would be for.

Mr. Webster stated that he would like to have the third garage so he could store all his vehicles and have additional storage.  The development covenants do not allow for free standing garages.  Mr. Webster feels it will increase the value of his property as well as his neighbors.

Mr. Silberstein stated that the area in question is a small triangular area in the back that goes into the setback.  He then asked what it bounds upon.

Mr. Webster stated that it is the neighbor’s backyard.  It should be 40 feet; it is 39 or 39 ½ feet but the angle cuts it down to 36 feet on the property line.

Mrs. Heathcote stated that it is just a small corner encroaching the setback.

Mr. Webster stated that his next door neighbor was also here.
Mr. Silberstein asked if the Board had any questions.  

Mr. Tateosian stated that 3.64 feet was not a great encroachment.

Atty. Anstine stated that there was not math involved, just a judgment call.

Mr. Silberstein stated his concern is that the Board needs to be ruling consistently.  There have been issues with the Candlelight expansion and also an area towards Dairyland where the front porch was in question, but they were more into the setback than this instance.
Atty. Anstine stated that the Board makes decisions based on their best judgment and discretion based upon the scope of the project and dimensions.

Mr. Kotek asked if the construction of the garage will match the construction of the existing structure.

Mr. Webster stated that it will.  The windows, garage door and masonry will all be the same as the existing structure.

Mr. Tateosian asked if Mr. Webster or his neighbor’s had any other obstructions in his/their rear yard, such as a pool.

Mr. Webster stated he/they did not.

Mr. Wimbley asked about the height of the garage door.

Mr. Webster stated it will be a 9 foot door and the garage ceiling will be 10 feet.  He then stated he will be using the existing driveway.

Mr. Silberstein asked if there were any other questions from the Board.  There were none.  Mr. Silberstein asked if there was anyone in the audience who wanted to testify
.

Alton Davis, 884 Nightlight Dr., York.  Mr. Davis was sworn in.  

Mr. Davis stated that he has seen the garage plans and has no objection.  The neighbor’s that are affected by the area of encroachment – their property is elevated and they also have a 4 foot vinyl fence on the property.  

There were no questions for Mr. Davis from the Board or from Mr. Webster.

Mr. Silberstein asked if there was any other testimony.  There was not.

Mr. Webster signed the waiver.

Mr. Wimbley motioned to grant the Variance.  Mr. Webster met the proofs for a Variance and no other parts of the ordinance were to be waived.  This is a diminuous encroachment into the setback.  Mr. Tateosian seconded the motion.  A vote was taken and passed unanimously.

Application 2005-35.

Daniel and Linda Latterman request a Variance to construct a front porch that will encroach in the front setback on property located at 150 McDowell Drive in am RM-5 zone.

Daniel Latterman, 150 McDowell Dr., Dallastown.

Linda Latterman, 150 McDowell Dr., Dallastown.

Both Mr. and Mrs. Latterman were sworn in.

Mr. Latterman stated that they want to put a porch on the front of their home which is 8 feet wide by 32 feet long, the same length as the house.  One end of the porch encroaches on the setback 3 ½ feet and the other end encroaches on the setback 1 foot.

Mrs. Heathcote stated that the Planning Commission recommended approval.

Mr. Silberstein stated that it encroaches 3 feet on corner and 1 foot on the other corner.

Mrs. Heathcote pointed out on the plan the porch dimensions.

Mr. Silberstein asked if the neighbor on the property below the Latterman’s is a farm.

Mr. Latterman stated that it is a farm.

Mrs. Heathcote stated next to Anderson’s farm.

Mr. Latterman stated yes.

Mr. Silberstein stated that it is a diminuous Variance given the nature of the rural area.

Mr. Kotek asked if the Latterman’s had 0.4 or 40 acres.

Mrs. Heathcote stated it is .4 acre located on the corner of Oak and McDowell.  To the rear is Raab’s Orchard.

Mr. Tateosian stated that the difference is that this is in the front of the property and the 32 foot length with the encroachment being 1 foot to 3 feet is a larger incursion.

Mrs. Heathcote stated that the setback on McDowell Dr. is 25 feet.

Mr. Silberstein asked if it will be an enclosed or open porch.

Mr. Latterman stated there will be a roof overtop and storage underneath.

Mr. Silberstein questioned whether it will be enclosed.

Mrs. Latterman stated that it will not.  They have pictures of the house when they bought it and pictures of what they propose to do.

The picture of the existing house was entered as Exhibit A and the picture of the proposed changes was entered as Exhibit B.

Mr. Silberstein asked if the Latterman’s were planning to do the façade, roof and all that was shown on the picture.

Mr. Latterman answered yes.

Mr. Tateosian asked if the house was elevated from the road.
Mr. Latterman stated that it was.  There is a driveway beside the house and a little bit in front of the house.

Mr. Tateosian asked what the zone was.

Mrs. Heathcote stated RM-5.

Mr. Tateosian stated that there is a dog house and a shed on the property.

Mr. Latterman stated yes.

Mr. Wimbley stated that the application states that the house was built in 1948.  Since that time, road improvements have changed the setbacks.

Mr. Latterman stated that was correct.  After the house was built, McDowell Dr. was made into a two-lane road which reduced the setbacks.

Mrs. Heathcote stated she did not see any reason why it should not be approved.

Mr. Silberstein asked if there were any questions from the Board or audience.  There were none.

Mr. Latterman signed the waiver.

Mr. Silberstein stated that he had specific comments but did have a request of the solicitor.  Could Atty. Anstine come up with a draft that discusses at length what constitutes diminuous.  

Atty. Anstine stated that he would do that.

Mr. Tateosian stated that the Zoning Hearing Board used to keep track of sheds, etc. – what was approved and not approved and that was very helpful.

Mr. Silberstein commented that he thought that was an excellent idea and would Mr. Tateosian help the Board with that?  Mr. Tateosian agreed to keep the statistics.
Mr. Kotek motioned that application 2005-35 be approved with no other portion of the zoning ordinance being waived.  Mr.  xxx seconded and the motion was approved (check vote).
Application 2005-36.

AAA Development Group requests a Special Exception for a drive-thru associated with a restaurant, an Interpretation on parking spaces and a Variance for a reduction in parking spaces on property located at 3116 Cape Horn Road in a C-S zone.

Mrs. Heathcote stated that the Planning Commission approved the Special Exception for the drive-thru, did nothing on the Interpretation and denied the Variance.

Atty. Frank Countess, CGA Law Firm, 135 N. George St., York

David Hubert, DWHZ and Associates, Baltimore Pike, Media, PA

Matthew Mack – ? Engineering Firm

Atty. Countess, Mr. Hubert and Mr. Mack were sworn in.

Mr. Silberstein requested  that any application not on the current form should be given back to the applicant to be redone.  Mrs. Heathcote agreed to follow through on this.
Atty. Countess stated that he was not involved with the original application.  They are requesting three things – the first and third go together.  The first thing is to determine what type of restaurant Dunkin Donuts would fall under.  The application was submitted as a fast food restaurant so that requires more parking.  A regular restaurant requires 45 parking spaces.  After his review of the ordinance, Atty. Countess feels that a classification as a take-out restaurant is 100% on-point.  This is a Dunkin Donut/Baskin Robbins take-out facility.

Mr. Silberstein stated that the Board needed clarification as to the proposedr use as a Dunkin Donut/Baskin Robbins restaurant.  

Atty. Countess stated that it is 90% Dunkin Donuts and 10% Baskin Robbins Ice Cream.

Mr. Silberstein asked about the traffic counts for each.

Mr. Hubert stated that the expected gross sales were 90% for Dunkin Donuts and 10% for Basking Robbins.  He went on to say that the traffic emulates that count.  6:00 AM to 10:00 am are the peak hours with 60% of their sales during that time.  Traffic is light at lunch, less at dinner and some after dinner.  He stated that of the 90% Dunkin Donuts, 60% of that is drive-thru.
Atty. Countess stated that the majority of customers at Dunkin Donuts order at the counter and leave.

Mr. Hubert stated there will be between 15-20 seats in the building.

Atty. Countess referred to the definition of a restaurant in the ordinance, where as a significant amount of the food is not consumed on the property.  Dunkin Donuts/Baskin Robbins clearly fits that definition.

Atty. Countess then stated that most of the business between 6:00 AM to 10:00 AM would be commuters eating in their cars.  Parking regulations require 18 spaces for take-out.  The drawing on the overhead shows 14 spaces.  Dunkin Donuts tells it’s franchisees that it needs 12-14 spaces.
Mr. Silberstein asked about parking for Baskin Robbins.  He stated he remembered when Baskin Robbins was a stand-alone business

Atty. Countess stated that Dunkin Donuts and Baskin Robbins are always together.

Mr. Hubert stated that he has not seen a stand along Baskin Robbins.

Atty. Countess stated that the project will move forward even if the parking spaces are not decreased.

Mr. Silberstein stated that first the Board needs to determine the type of business.

Mrs. Heathcote stated that the Planning Commission thought that take-out was the best description.  She then stated that the township had no objection to looking at it as take-out and there was plenty of area in the rear of the property for parking.

Mr. Silberstein asked about the impervious coverage.

Mrs. Heathcoat stated that it could be up to 80% coverage.

Atty. Countess stated that AAA Development was willing to increase the impervious areas.  Baskin Robbins does not generate that much business.

Atty. Anstine suggested that after four months there could be an inspection to see if more parking is required.
Atty. Countess stated that they had no problem with that.  He then stated that a fast food restaurant needs 45 spaces, but they are not looking at being considered as fast food.

Mr. Silberstein asked whether they were asking for 14 or 18 parking spaces.

Atty. Countess stated that there are 14 spaces shown on the plan.  The ordinance requires 18 for take-out.

Mr. Silberstein stated they need a Special Exception for the drive-thru and then a Variance as to whether they could have 14 parking spaces instead of 18.

Atty. Anstine stated that would be based on the square footage of the area and the type of restaurant.

Mrs. Heathcote agreed.

Mr. Silberstein questioned whether it was potentially not take-out but, in fact, fast food.
Mr. Wimbley agreed, stated that a stand alone Dunkin Donuts draws a good lunch crowd with sandwiches, etc.

Atty. Countess stated that 90% of Dunkin Donuts’ business is coffee, bagels, etc.  They offer some breakfast sandwiches at the drive-thru.

Mr. Hubert stated that a stand along Dunkin Donuts would not have a drive-thru and the customers would be compelled to stay.  Customers are not encouraged to stay with the drive-thru.

Atty. Countess stated that the Dunkin Donuts/Baskin Robbins franchise is the smallest convenience food square footage that exists; only Rita’s is smaller.

Mr. Silberstein asked the reason for not wanting 18 parking spaces.

Atty. Countess stated that the additional spaces would have to be added to the rear and would double the macadam at the back of the building.  They would prefer not to have the additional spaces based on the Dunkin Donuts model that the extra spaces are not needed.  Also, not having additional parking in the rear would add a layer of buffer between the restaurant and the residential area.

Mr. Kotek asked the number of employees.

Mr. Hubert stated that during the 6:00 AM – 10:00 AM timeframe there would be four employees, other times only two.

Mr. Kotek stated that when the four employees would be there, there would already be four parking spaces used.

Mr. Hubert mentioned the drive-thru again.

Atty. Countess submitted a proposed menu to the Board.

Mr. Silberstein had the proposed menu submitted as Exhibit A.  He then asked if there were any of the drawings on the overhead in the Board’s packet.
Atty. Countess gave the Board his copy and at this point, the Board reviewed the plan.

Mrs. Heathcote stated that all copies of the drawing were used at the Planning Commission meeting.

Mr. Silberstein asked where things were located on the side of the drive-thru window.  He asked about someone wanting to park.

Atty. Countess stated they would park in the front.  

Mr. Tateosian stated that it appears to be a wide building on a narrow lot.  

Atty. Countess stated that it did appear that way but when compared to other fast food restaurants, it is small.

Mr. Silberstein stated that his concern was that the Board was being asked to grant a Special Exception for a drive-thru and 60% of business during 6:00 AM – 10:00 AM, 60% of that is at the drive-thru and there are three cars waiting at the order window, people cannot get thru or around.  

Mr. Hubert stated that they would not have a problem making room for a pass-by lane.

Mr. Silberstein asked if there were any questions from the Board relative to the Special Exception.  

Mr. Wimbley asked if the driveway going into the restaurant could be widened.

Mrs. Heathcote stated that it needs to meet PA DOT standards.

Mr. Wimbley stated that it would make the flow easier.

Mr. Tateosian asked what was adjacent to the property to the north and south.

Atty. Countess stated that Cape Horn Country is to the north.

Mrs. Heathcote stated there is a dog grooming place.

Mr. Silberstein asked is there were any other questions regarding the Special Exception for the drive-thru.

Mr. Tateosian asked what the Board was granting.

Mr. Silberstein stated the right for a drive-thru for take-out, not fast food.  He asked if someone would motion for an interpretation of proposed use as take-out and not fast food.

Mr. Tateosian stated that he feels it is a hybrid – both fast food and take-out.

Atty. Countess read the definition of take-out and then the definition of fast food.

Mr. Silberstein stated that the Board needed to be careful not to set a precedent referring to the take-out window.  The difference in this instance is the amount of seating space.  Mr. Silberstein stated he thought it was meant to be a take-out.

Mr. Wimbley asked if the majority of food would be consumed off-premises.

Atty. Countess stated absolutely.

Mr. Silberstein asked the hours of operation.

Atty. Countess replied 24/7.

Mr. Silberstein asked if the drive-thru would have the same hours.

Mr. Hubert stated that only the drive-thru would have the later hours.

Mr. Tateosian motioned to have the restaurant interpreted as a take-out restaurant.  Mr. Wimbley seconded the motion.  A vote was taken and passed unanimously.

Mr. Silberstein stated that in granting the Special Exception in the CS zone for the drive-thru window and take-out, AAA Development has agreed to the pass-thru lane with lighting.
Mr. Hubert stated the drive-thru is a covered pad with lighting underneath.

Mr. Silberstein asked if it was focused down lighting and if the speaker was loud enough at the car but not to be heard any further.

Mr. Hubert stated that it was.

Mr. Silberstein asked about the nearest residential lot.

Atty. Countess stated that it is to the rear.  The speaker points towards Cape Horn Country.

Mr. Mack stated they are providing additional landscaping for a buffer.

Mr. Silberstein asked if there were any other questions about the drive-thru from the Board.  There was not.  He then asked if there were any other questions from the audience.  There were not.  There was no one in the audience who wanted to testify either for or against the application.

Testimony for the Special Exception for the drive-thru was closed at this time.

Mr. Kotek motioned that the drive-thru be approved with no other portions of the ordinance waived.  Mr. Tateosian seconded the motion.  A vote was taken and the motion passed.

Atty. Countess stated that they were asking for a dimensional, not non-conforming, use of the Variance for parking spaces.

Mr. Tateosian stated that if they require more parking spaces they would need to put them in.

Mr. Silberstein noted that the application which says 14 spaces is appropriate and they are willing to increase parking if need be.

Atty. Anstine stated it could be an open-ended condition with an open-ended time frame.

Mr. Silberstein stated AAA Development would still need to submit a land development plan, but once the Board has granted the Variance, they cannot overrule it.

Mr. Silberstein asked if there were any questions from the Board.

Mr. Wimbley stated that he drives by there every evening and if there are any problems, he will be the first one to complain.

Mr. Silberstein asked if there were any questions from the audience on the parking space issue.  There were none.  Testimony was closed.
Atty. Countess signed the waiver.

Mr. Silberstein asked if there was any other discussion on this matter.

Mr. Silberstein made a motion to approve granting a Variance for parking spaces on this application with the following conditions:

1. The number of parking spaces to be 14 and not 18.

2. At such time as York Township shall request AAA (or any successor’s) provide  additional parking spaces up to 18, they will be constructed within four months after notice from the Township.

3. In conjunction with granting the Variance for a reduction in parking spaces, AAA Development shall proved adequate pass-thru lanes around the building in a non-restrictive manner and all other portions of the York Township ordinances will not be waived.

Mr. Tateosian seconded the motion.  A vote was taken and passed 4-0.

Application 2005-37.

Andrew K. Mearns, II and JoAnne Schiavone request a Special Exception to expand a nonconforming structure and a Variance for an addition that will exceed the 25% allowed by ordinance on property located at 50 Dallas Drive in an RM-5 zone.

Andrew K. Mearns, II, 50 Dallas Drive, Dallastown.

JoAnne Schiavone, 50 Dallas Drive, Dallastown

Both Mr. Mearns and Ms. Schiavone were sworn in.

Mr. Mearns stated that they are planning an addition to their home with a kitchen and master bedroom.  They live in an old, small house 150 years old and close to the road.  They want to put a reasonably sized addition on the home.  Because the original structure is small the addition has exceeded the 25%.  Also, the old structure is within 50 feet from the center of the road.  The new addition will not be within 50 feet from the middle of the road.  
Mrs. Heathcote stated that the Planning Commission unanimously approved the Special Exception and the Variance.  She then stated that Dallas Dr. is still a dirt road and the Township has no intention of improving it.

Mr. Silberstein asked if there were any neighbors.

Mr. Mearns stated that there are three houses on the road.  One new home about 3500 square feet, the Mearns’ home is the original house and another home built directly on the road in the 40’s or 50’s.  They also have a 150 year old barn with a slate roof.

Mr. Tateosian stated that the drawing submitted shows different lots.

Mr. Mearns stated that they own three lots; the barn sits on two and the house on one, lots 30, 31 and 32.

Mr. Tateosian asked why they are shown as divided.

Mr. Mearns stated that someone had it subdivided at one time.

Mr. Silberstein stated that just to be clear, was the addition on the dwelling in lot 32?
Mr. Mearns stated that it was; the small square piece on lot 32 is the addition.
Mr. Tateosian asked if they had a springhouse.

Mr. Mearns stated that it is not there anymore.

Mr. Silberstein asked about the setback.

Mrs. Heathcoat stated that the original house is in the setback, not the addition.

Mr. Silberstein asked if the addition was encroaching on the side setback.

Mr. Mearns stated that they had not thought about that but looks like it is right in line.

Mrs. Heathcote stated that they had one tax bill.

Mr. Tateosian stated that it is not subdivided.

Mrs. Heathcote stated that at one time it was but she does not know how it is deeded.  The assessment sees it as one lot.

Ms. Schiavone stated that the map is incorrect.  It shows a road and lot that are not there.

Mrs. Heathcote stated that the lines are misleading.  30, 31 and 32 are viewed as a single lot.

Mr. Tateosian stated that the side setback is not in play.

Mrs. Heathcote stated he was correct.

Mr. Silberstein stated that the existing house is 2840 square feet and the addition is 1116 square feet which makes the percentage 36%.

Mr. Tateosian asked what the hardship is.
Mr. Mearns stated that the house is too old to be moved.

Mr. Silberstein stated that the Special Exception is to expand a non-conforming structure.  He asked if there were any questions from the Board.  There were not.  He then asked if there were any questions from the audience.  There were none.  There was no testimony from the audience.

Mr. Mearns and Ms. Schiavone signed the waiver.

Mr. Tateosian motioned for a Special Exception to expand a non-conforming structure in an RM-5 zone and that no other portions of the ordinance be waived.  Mr. Kotek seconded the motion.  A vote was taken and the Special Exception was approved.

Mr. Silberstein then stated the Board would deal with the Variance.  He then read section 265.167B – test for unnecessary hardship.

A. Do the unique physical circumstances or conditions or topography, etc. cause the hardship?
Ms. Schiavone stated that the house was built in 1850 and is stuck in place.

B. Due to the physical conditions or circumstances there is no possibility that the addition can be in strict conformity with a reasonable use of the property.

Ms. Schiavone stated the same reasoning as for A.

C. The undue hardship was not created by the applicant.

Mr. Mearns stated they did not build the original structure.

D. That it would not change/alter the characteristics of the neighborhood, etc.

Mr. Mearns and Ms. Schiavone stated that was true.

E. That if approved, it would represent the minimum variance with the least modifications possible.

Mr. Mearns and Ms. Schiavone stated yes.

Mr. Tateosian stated that the house being in the setback is not their doing.

Mr. Silberstein stated that if it was not non-conforming in the first place this  would not be an issue.

Mrs. Heathcote stated that they have 1-3/4 acres.

Mr. Wimbley stated that he had no problems.

Mr. Tateosian stated that it was a fairly large structure to begin with.

Mr. Silberstein stated that the addition is two floors with 500 square feet on each floor.

Mr. Mearns stated that it was, a kitchen, stairs and a master bedroom with a bath as submitted in the pictures.

Ms. Schiavone stated that the existing stairs are too narrow to get furniture up to the second floor.  The new addition will have wider stairs.

Mr. Silberstein stated that it seemed that was a hardship in itself.  He then asked if there were any other questions.

Mr. Mearns and Ms. Schiavone signed the waiver.

Mr. Wimbley motioned for a Variance for an addition that exceeds the 25% allowed by the ordinance in an RN-5 zone be approved and no other portions of the ordinance be waived.  Mr. Kotek seconded the motion.  A vote was taken and carried 3-1.
Mr. Tateosian suggested making a recommendation to the Planning Commission that the size of an addition relative to the lot size be taken into consideration.  A large lot should be able to have a bigger addition if not in a non-conforming area.  He suggested changing the ordinance.

Application 2005-38.  

Fulton Financial requests a Variance for a third sign to be placed on the property located at 2057 S. Queen St. in a C-H zone.

David Cowen, Fulton Financial, One Penn Sq., Lancaster

Ray Wengert, 175 Ore Bank Rd., Dillsburg, PA 

Mr. Cowen and Mr. Wengert were sworn in.

Mr. Cowen stated that the additional wall sign at 2057 S. Queen St. would be toward MRI.

Mrs. Heathcote stated that the Planning Commission voted to approve.  They have one wall sign that is less than 28 square feet.  There is one wall sign allowed by the ordinance.  They are requesting another wall sign 4’4” x 6’5” which is 28 square feet.  They also have a pylon sign of 40 square feet that was allowed.  They would be allowed one sign of 92 square feet and these three are less than that.  

Mr. Silberstein asked if there was any opposition from the audience or questions.  There was not.

Mr. Cowen signed the waiver.

Mr. Kotek motioned a Variance be approved for the wall sign and that no other portion of the ordinance be waived.  Mr. Wimbley seconded the motion.  A vote was taken and passed 4-0.  

4:
Other Business:

Mrs. Heathcote stated that as of October, the Planning Commission will not be approving Special Exceptions or Variances.  

She then stated that Mr. Knisely, who applied at the June (?) Zoning Hearing Board meeting for a special exception (?) for a used car lot had been asked to submit a land development plan with approved grass area and lighting noted.  Mr. Knisely submitted what was only a sketch and she stated that she would not accept another one like this.  
Mr. Silberstein stated that they had asked for a land development plan and not a sketch.  

Mrs. Heathcote stated that a land development plan must have signatures from the planning commission and Board of Commissioners and Mr. Silberstein agreed.

Mr. Knisely would need to get an appropriate land development plan submitted that meets the requirements of SALDO.

Mr. Tateosian motioned to adjourn the meeting.  Mr. Kotek seconded the motion.

The meeting was adjourned at 9:25 PM.

